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On June 1, 1999, American Airlines Flight 1420 crashed upon landing at the Little
Rock Airport. Therewere 132 passengerson board the M D-82 jet aircraft. Thepilot and ten
passengers sustained fatal injuries, and most other passengers sustained some injuries,
varyingfrom minor to severe. Approximately one-third of the passengerswere international
and, thus, covered by the Warsaw Convention. Most of the litigation arising from this
disaster has been filed in the Eastern District of Arkansas. However, suits also have been
filed in T exas, Illinois, California, and Hawaii by some passengers.

The Judicial Panel on Multidistrict L itigation has assigned this litigation to me for a
determination of common questions of law and fact. Fifty-one (51) cases were either filed
in my court initially or were transferred to me. Some cases involve multiple parties
consisting of family groups All have been assigned to Magistrate Judge David Y oung for
settlement conferences, and twenty-three (23) cases have been settled.

The international passengers are not only covered by the Warsaw Convention, to

which the United States is a signatory, but they are also covered by an agreement signed by



themajor airlines, including American. The pertinent part of the Warsaw Convention, asit
applies to the ingant litigation, provides that punitive damages are barred in sits by
international passengers. Thisisthe holding of three U nited States Courts of A ppeals. See,
Floyd v. Eastern Airlines, 872 F.2d 1462 (11 Cir. 1989); Korean Airlines Disager of
September 1, 1983, 932 F.2d 1475 (D .C.Cir. 1991); Inre Air Disaster Lockerbie, Scotland
on December 21, 1988, 928 F.2d 1267 (2d Cir. 1991).

At the initial conference with the attorneys in this litigation, | advised them that
punitive damages would not be permitted in the cases involving international passengers.
In other words, | told the parties that | would follow the decisions of the three Courts of
Appeals, even though the Court of Appealsfor the Eighth Circuit has not yet considered the
issue of the availability of punitive damages in cases involving international passengers.

A different rule applies, of course, in the domestic cases. Punitive damages can be
obtained if permitted by applicable state law and justified by the evidence.

| mentioned, supra, that an agreement was signed by the major airlines, including
American. This agreement, the International Air Transport Assodation Intercarrier
Agreement (“IATA"), abrogatesa provision of the Warsaw Convention which established
acap of $75,000 for damagesto international passengers. The IATA establishes contractual

absolute liability to all international passengersup to a cap of SDR 100,000." For claimsin

!SDR is an abbreviation for “ Special Drawing Rights,” aterm used by the International
Monetary Fund, which publishes exchange rates for conversion of SDRs into the currency of
virtually every country in the world. SDR 100,000 amounted to approximately $145,000
when the agreement was signed by the Air Transport Association of America.
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excess of SDR 100,000, the carriers’ defenses are limited. Under Article 20 of the Warsaw
Convention, the carrier may show that it took “all necessary measures to avert the disaster
or that it wasimpossible for them to take such measures.” See, Kreindler, Aviation Accident
Law (Matthew B ender, 1999), 88 10.11, 10.11[3]. American haswaived thisdefense in the
case at bar.? Thus, American has agreed, by contract, to absolute liability with regard to
compensatory damages to its international passengers. The only issue is the amount of
compensatory damages owed to them. American’snegligence or fault isnot anissuenor are
punitivedamages. Theinternational cases which have not settled are now set for trial in the
next 60 days for the sole determination of compensatory damages.

At the initial conference with the attorneys, held on January 31, 2000, | gave dl
parties until August 1, 2000, to bring additional parties into this litigation. American has
now filed amotion for permission to file third-party tort claim complaints agai nst theUnited
Statesand M r. Kenneth Kaylor, an air traffic controller atthe Little Rock airport on duty the
night of the crash.> American seeks to implead the United States in all cases — those
involving domestic passengers as well as those involving inter national passengers.

Because the first Warsaw case was set for trial on August 14, 2000, | held an

expedited hearing on August 1, 2000, to dispose of the issue raised by American’s motion.

2The defense of comparative fault, a defense also recognized in the IATA, is
inapplicable under the circumstances of this case and has also been waived.

®The theory of thethird-party complaintsis that the air traffic controller was
responsible, in whole or in part, for the crash.
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| summarily denied permission to implead Mr. Kenneth Kaylor. American conceded
that, at all times, Kaylor was acting within the scope of his employment as a federal
employee. He, therefore, has complete immunity under the Federal Tort Claims Act. [28
U.S.C.A. 2679].

| also denied permission for American to seek contribution under the Arkansas
Contribution Among Joint TortfeasorsAct, A.C.A. 816-61-201, et seq., asto casesinvolving
international passengers. With regard to passengers covered by the Warsaw Convention and
the IATA, there is no right of contribution under A rkansas law.

There was no right to contribution among joint tortfeasors at the common law.
Merryweather v. Nixon, (1799) 8 Tr 186, 101 Eng Rep 1337. The right to contribution is
statutory; and in Arkansas that right is found at A.C.A. 8§ 16-61-202(1): “The right of
contribution exisgs among joint tortfeasors.” American is not entitled to seek contribution
from the United States because, evenif the United Statesisresponsible for all or part of the
damages to the international passengers, American is not a joint tortfeasor as that term is
defined under Arkansas law:

For the purpose of this subchapter the term “joint tortfeasors” means

two (2) or more personsjointly or severallyliablein tort for the sameinjury to

person or property, whether or not judgment has been recovered against all or

some of them.

A.C.A. 816-61-201 (Emphasis added). To the contrary, American, as a signatory to the

IATA, hasassumed liability to international passengers solely on the basis of its contractual

agreement to be absolutely liable to international passengers. Its liability is not based on
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negligence, tort or fault. None of these concepts are involved in any way with American’s
liability toward its international passengers. In sum, American isliable to its international
passengers in contract, not in tort. Because of this, there can be no claim against the United
States for contribution under Arkansas law. While under the IATA, discussed above,
American reserved its rights to contribution and indemnity, there simply is no right of
contribution under A rkansas law in this circumstance.

A somewhat anal ogoussituation was presented in the Arkansas case of Scalf v. Payne,
266 Ark. 231, 583 S.W.2d 51 (1979). In that case, one of multiple defendants in an
automobile accident was found not to be negligent. The A rkansas Supreme Court held that,
because he was found not negligent, he was not a“joint tortfeasor.” Thus, the non-settling
co-defendants were not entitled to credit for the amount paid the settling def endant paid
before trial.

Even assuming American might have some right of indemnity against the United
States, which is highly doubtful under Arkansas law, such a contention does not help
American at this point. A cause of action for indemnity does not arise until the clam or
judgment is paid. See, e.g., Judge J. Smith Henley's decision in C & L Rural Electric
Cooperative Corp. v. American Casualty Co., 199 F.Supp 220, 222 (E. D. Ark. 1961).

Itistruetha acausefor indemnity, even though contingent, may be accel erated under
Rule 14 of the Federal Rulesof Civil Procedure and tried together with the underlying action,

but there is no good reason to do so in theWarsaw cases, and there are important reasons not



to allow theimpleader. First, accelerating the indemnity claim would not promote judicial
economy in terms of either time or expense. As noted supra, the Warsaw cases are st to be
tried, in jury trials, only on theissue of compensatory damages. This means that there will
be no evidence taken on the cause of the crash and no evidence of fault on the part of anyone.
An indemnity claim would involve a trial of liability and apportionment of fault between
American and the United States, issues nototherwise scheduled for trial inthe Warsaw cases.
The evidence necessary for the indemnity claim would be entirely different from that
necessary for a determination of damages. Thus, there would be no economy of time or
expense, because thereis no overlap in theissues or evidence to be presented for trial.

Second, accelerating the indemnity claim would unduly complicate the cases.
Because American’ sclaimwould beagainst the United States, it would fall under the Federal
Tort ClaimsAct (FTCA). 28U.S.C. § 2679. Under the FTCA, any apportionment of fault
would be a decision for the court and not for ajury. Thus, not only would the evidence be
entirely different, but the indemnity action would be tried to the Court, and the damages
actionwould betried to juries. In other words, the indemnity action would have to be tried
at a different time than the damages trial. Otherwise, a jury would hear evidence of
American’s negligence in cases where fault is not to be an issue a situation to which
American would no doubt object.

Third, American will suffer no prejudice by waiting until the conclusion of the

Warsaw cases to seek indemnity from the United States. It will have the same rights after



the determination of damages. There is no difference in the amount of time or money
American will have to spend prosecuting its claim later.

Accordingly, permission is granted for American to implead the United Statesin the
domestic (non-Warsaw) cases. These cases are grounded in negligence and tort. The
Supreme Court has held that the U nited States may be impled for contribution when it is
liable asajoint tortfeasor. United Statesv. Yellow Cab, 340 U. S.543, 71 S.Ct 399,95 L .Ed
523(1951). Inaccordancewith myorder delivered orally at the hearing on August 1, 2000,
American hasfiled third-party actions against the United States in the domestic cases. The
plaintiffsare directed to notify the Court within thirty (30) days of the date of this order of
their intention to sue over against the United Statesin the domestic cases, because a decision
by the plaintiffs to sue the United States will alter the trial settings of those cases.

IT IS SO ORDERED, this 11" day of August, 2000.

UNITED STATESDISTRICT JUDGE
HENRY WOODS



